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Property and Contract in their Relation to the Distri- 
bution of Wealth. By Richard T. Ely. New York: Mac- 
millan Company, 1914. 2v., pp. xlvii, 995. 

It would be difficult to mention any two sciences that are as 
intimately interconnected as are law and economics. Yet so 
disparate are the professional associations of the teachers of these 
subjects that seldom can we find any adequate recognition of this 
fact either in books on law or in books on economics. In France 
the study of political economy has now been made an integral 
part of the law-school curriculum, and since the publication of 
Adolph Wagner's great text-book German economists have been 
paying more attention to the economics of the fundamental legal 
institutions of property, inheritance, etc. But in the United 
States lawyers think of themselves as "practical" men and will 
have nothing to do with "theoretical" economics; and econo- 
mists, while ready to criticise the antiquated economic theories 
embodied in the law, seldom take the trouble to understand the 
basic mechanism or social significance of the fundamental legal 
institutions. The publication of a two-volumed work on Property 
and Contract by a leading economist is, therefore, a significant 
event even though the work be devoid of any striking or original 
contribution to the subject. 

Professor Ely belongs to a school of writers who interpret the 
obligations of scientific exposition in a liberal, if not latitudi- 
narian, manner, so that lovers of scientific rigor and definiteness 
will be often irritated by an exposition which, like the wind, 
bloweth where it listeth. Instead of restricting himself, as the 
title indicates, to a definite problem in the economics of distri- 
bution, the author has given us such a miscellany of information, 
observations, and reflections on law, ethics, politics and econom- 
ics interspersed with diverse delectable bits of autobiographic inr 
formation, that it is difficult to see the thread of the argument. 
In a general way, however, it is clear that he has tried to defend 
the "social" theory of property and contract, viz., that they are 
not absolute rights of an abstract or isolated individual but social 
arrangements to be justified because they serve definite social- 
economic ends. Private property is the stimulus to economic pro- 
ductivity and we must be careful in its regulation not to break down 
the feeling of security, of possession, without which economic 
enterprise would be paralyzed. Similarly with regard to liberty 
of contract. Restrictions on the freedom of contract are justified 
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because they tend to bring about conditions of opportunity and 
real freedom in a society where all are bound by ties of mutual 
dependence. "The pressure of mutual dependence is like the 
pressure of the atmosphere which is not felt because of the uni- 
form balance of forces. Remove this balance and the pressure 
is crushing. Remove mutuality and dependence may degenerate 
into bondage. Therefore the prime problem of modern economic 
freedom is the maintenance of mutality in relationships. " 

As the leaders of American legal opinion are still dominated by 
individualistic conceptions of abstract rights, Professor Ely's 
thesis, though commonplace among students of ethics and social 
science, might have been of great usefulness had not his handling 
of legal material been of such a slip-shod character. No student of 
law can be blamed for refusing to be impressed by a writer who 
fails to note that the Fifth Amendment to the Federal Constitu- 
tion does not apply to the states (p. 694). It is not merely that 
Professor Ely falls down on legal details. His whole conception 
of the Bills of Rights and the function of courts is hazy and inno- 
cent of any grasp of the real difficulties. On the fundamental 
question of the relation of property to contract he is content with 
the bare dogmatic statement that "our idea of property carries 
with it the right of contract " (p. 555) . But this is far from being 
a general truth. As Dean Pound has shown, in a famous article 
in the Yale Law Review, it is but a late invention of the American 
courts. 

Moeris R. Cohen. 

College of the City of New York. 



The Social Problem : A Constructive Analysis. By Charles 
A. Ellwood. New York: Macmillan, 1916. Pp. 258. 

Professor Ellwood proposes "to furnish a brief analysis of the 
social problem in Western civilization and to outline a scientific 
social philosophy which shall serve as a basis for a well-balanced 
progress." 

Successive chapters rehearse the following aspects of the under- 
taking: historical elements in the modern social problem; 
physical and biological elements; economic elements; spiritual 
and ideal elements; and a final chapter dealing with the solution 
of the social problem. The standpoint and conclusions are not 
new, for they embody a trend of academic sociology in the United 



